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hope. for the much more modest. one of exhibiting this
reduction in a single example.  This example is warmth, which
in its deepest basis, is for him nothing else than a shivering
movement of the smallest material particles, so that, therefore,
motion is the form of warmth.” With regard to warmth, this
is repeatedly and decidedly expressed. - Indications occur in
his works that other physical properties are similarly related ;
they at most, however, justify us in saying that he desired,
not that he asserted, that all physical properties might be
traced back to what is nowadays called molecular motion. On
the other hand, another habit, which is to-day regarded as
inseparable from such a tendency, the preference for applying
mathematics to physics, is not to be found in Bacon at all.
On the contrary, just as Aristotle on account of his teleo-
logical views (vid. § 88, 1) reproached the Pythagoreans, so
Bacon reproaches the mathematicians with destroying physics,
because the latter has to do with the qualitative.  This disre-
gard for mathematics is one of the reasons why he so little
valued the immense discoveries of his age.

10. But even the discovery of the underlying forms is not
the end. The latter rather consists in the dominion over
nature based on such knowledge. The knowledge of the
primitive forms puts us in a position to cause new, secondary
qualities to appear. - He who should know the basis of all
the properties of gold, would be in a position to cause all its
- properties to appear together, and then he would have gold
itself. The final aim of all knowledge is power over nature,
and hence it properly aims at the production of artefacta. Here
also a repertorium of what has been already invented is a con-
dition of knowing what is to be invented. " The last problem
therefore divides itself into two, and Bacon can give as the
Fifth Part of his great work a list of things already invented,
and as Sux¢4, hints for new inventions. With regard to what
he here supplies, he himself admits that it is extremely
lile.  For us the most important point is the consistent
practical point of view, which does not make him afraid even
where it leads him to treat science like a vulgar handicraft
and poetry prosaically. He still believes that he is doing
the myths of antiquity great service, when .he transforms
them into often very frosty allegories of physical and moral
theories.  Social utility, the advancement of human con-
venience—this final aim of all human action and motive is
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most surely reached by the knowledge of nature, for know-
ledge is power. ' o e SRR

§ 2350.

The actual and undeniable facts that when ‘compared
with the writings of the Italian' natural philosophers ‘those
of Bacon breathe more of the modern spirit, and ‘yet that
he ignores the discoveries which have- proved themselves
to be most fruitful for subsequent times, and even -their
originators (Copernicus, Galileo, Gilbert, Harvey, and others),
or at least is less able to appreciate them than the former,—
that, further, in spite of his praise of natural science’he has
exerted on its development no influence worthy of the name
—(facts which in recent times have led to such different
verdicts on Bacon), can only be ‘harmonised (but then easily
harmonised) when we do not attribute to Bacon: the posi-
tion of the initiator of modern philosophy, but see in him
the close of the philosophy of the Middle Ages. - He has left
behind him the standpoint from which natural scieénce sub-
jected itself to dogma and in which she contended against it.
Therefore he stands higher and nearer to modern times.
But this advance refers only to the relation of the doctrines
of natural science to religion and ‘the Church. But:the doc-
trines themselves, even if stripped of their slave’s or
freedman’s cloak, are fundamentally not very different from
those which were the outgrowth of the lower standpoint. It
is true he says, that previous science is not the true science;
but he is unable to put a better in its place, and ‘hence he
constantly exhibits this contrast between the justifiable desire
to stand in a quite different position from his predecessors,
and the inability to expound a natural science which s’ speci-
fically different from that of Telesius and Campanella. Like
the bird which cannot yet fly, which with all its stretching of
its wings raises itself at most only a little above the nest, and
always falls back into it; so Bacon frets himself to emerge
from the medizval doctrines, amongst which he feels insecure,
and again always falls back into:them. The great ‘step, by
which modern research is distinguished from the ancient and
medizval—that in place of experience, which one undergoes,
there is substituted experiment, in which a purpose is kept in
view, he only hints at; whenever he tries to fix it in thought, it
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disappears from him, or'is grasped in a distorted form. The
method of experiment, that everything particularin nature is in-
tentionally put away, and only what is a condition of the law is
left, he changes into a searching out of negative instances, as if
to observe absence were equivalent to causing absénce.” And
again, when in the theory of the prerogative of certain in-
stances over others, he rightly points out that not everything
which shows itself frequently or always is therefore a law
found by experiment, yet he lacks the positive complement to
this, that it 1s only when the discovered thing is rational, and
therefore known @ priorz, that it can be regarded as a law—
a want with which also his disregard for mathematics is con-
nected. If he had been able to make more than a verbal dis-
tinction between experience and experiment, it could not have
transpired, that, in the ascertainment of specific gravity
his method should remain so rude, although he knew the
process which had been hit upon long before by Archimedes,
and shortly before his own time by Porta. The experience
and therefore the induction, by which Bacon had chosen to be
led, had already been taken as a guide by Telesius and Cam-
panella; but the latter at best know only how to lie in wait
for the secrets of nature; accordingly they are unable to
confront her with questions to which she must answer, and with,
Yes or No. Just as little can Bacon. Indeed his hatred of
all anticipations makes him actually forbid experiment, as the
experimenter must always anticipate the answer. The
parallel between Bacon and: A. von Humboldt, which in the
study of Bacon’s writings often obtrudes: itself, and is often
drawn, overlooks the circumstance that the latter not only
noticed gaps in knowledge, but also filled them, and, further,
was able to lay down definite problems by which they were
filled, and for that reason, moreover, was able to place himself
en rapport with every aspiring mind; while, by reason of
his position, Bacon had no intercourse with the contémporary
founders of modern natural science, and only sought the help
of those who were already dead, .., of books. His com-
parison of his own method of action with that of a judge who
weighs the testimony for or against, is characteristic; he does
not dare compare himself either with the eye-witness or the
police spy. In short, the saying of Erasmus about Seneca
(v. § 107, 3), holds good here : measured by the -standard of
the Middle Ages Bacon appears modern, by that of modern
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times he appears medizval. But to say this implies that his
merit is no small one. He gathered together the fruits of
medizval natural philosophy; he gave it, in the second place,
an entirely secular character by rejecting in the study of it all
ideal ends, whether the honour of God or the satisfaction of
the thirst of knowledge, and put in their place prosaic indus-
trial aims. It would appear that a man of the world in both
the good and bad sense of the word, was best fitted to carry
this out. But certainly an English origin and the early
breathing of the atmosphere described in an earlier section
were essential moments in the development of this standpoint,
which can, to be sure, boast that it is quite different from any
hitherto, and yet stands to that of modern times almost in the
same relation in which the saying of Protagoras, “ Every man
is the measure of all things,” had stood to that of Socrates,
“ Man is the measure of all things ” (v. § 64, 1).

C. (cf. § 240).—POLITICAL PHILOSOPHERS.

H. Fr. W. Hinrichs: Geschichte des Natur- und Vilkerreckls, efe. 1848-52
3 Bde. :

§ 251.

While secular learning in the form of natural philosophy
makes the macrocosm the exclusive subject of its treatment,
with others, likewise turned away from the hitherto dominant
divine learning, interest tends towards the microcosm. ' The
investigation of the laws of that world whose component parts
are not elements or constellations, but men, whose moving
powers are not heat or cold, but passions and inclinations, now
becomes the main object, and if in the former sphere the whole
of philosophy was gradually subordinated to physics, a perfectly
similar subordination here takes place with relation to the jus
nature et gentium. The three different attitudes of secular
philosophy to the Church and to the Christian religion have
already been mentioned above (§ 240) ; the theory of Natural
Law and the Science of Politics of this period, also pass
through the ecclesiastical, anti-ecclesiastical, and non-ecclesias-
tical stages. The only distinction between the method of
advance here and that in the case of the philosophy of nature
is, that the break with the Church and hatred of her, enters
earlier in this case. In the development of Political Philosophy,
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the man who corresponds to Bruno (2. § 247) in the develop-
ment of the philosophy of nature, stands almost as near the
beginning of the period, as Bruno does to the end. A
result of this is, that indifference towards the Church enters
earlier upon the scene, and exhibits a greater number of
intermediate stadia. ~ When the political philosophers of
ecclesiastical tone refer back to that break with the Church
and discountenance it, their standpoint becomes reactionary ;
but where it is unknown to them, their ecclesiasticism is
unbiassed and naive, and even when living subsequently
to the leader of the break with the Church, they must be
treated of before him. This disregard of the historical order is
rendered more possible, as the revolt against the Church had
for its instrument a practical statesman, whose theory as such
was not set forth; but has only subsequently been gathered from
his practical counsels given with reference to local and tem-
poral conditions.

§ 252,
Tue EccLEsiasTicAL PoLiTicAL PHILOSOPHERS.
C. von Kaltenborn : die Vorliufer des Hugo Grotius. Leipz., 1848.

1. It was involved in the nature of the case, considering
the respect in which Thomas Agquinas was held in the
-Church of Rome, that those who persevered in the unaltered
Romish doctrine, and who for that reason may be called the
Ovrp-CatHoLic political theorists, should not abandon -the
-foundations which he had laid down (v. § 203, 8, 9). .Especi-
ally so, when, as e.g. Domenicus de Soto (1494—1560), the author
of the Lzbri decem de justitia et lege (printed, Venice, 1588, and
elsewhere), they belonged to the order which Thomas had
made illustrious. But we must not think of them as merely
repeating his doctrines.. By a more definite consideration of
canonical law there is forced to the front with these successors
of Thomas, much more than with himself, one and another
determination of Roman law. Still more than among the
theologians, who, like Thomas, held especially close to the
Aristotelian basis, this naturally takes place with the Jurists,
who in particular (like Cicero and. other Roman writers) look
upon the jus nzture and the jus gentium as one, and now seek
to bring its definitions into accord with canonical law. ~The
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Jurists Franciscus Connanus, Dideeus Covaruvius of Leyva
(1517-1577), Albertus Bolognetus (1530-88), author of the
treatise De lege, jure et eguitate, may here be mentioned as
examples of a mode of treating the science of law, regarding
which it is quite intelligible that it received the favour of the
theologians.

2. The attitude which Prorestants claim to occupy is
indeed one of opposition to the Roman, but by no means to
the Catholic Church. But considering the attitude which
LuTHER took up as against canonical law, and considering the
exclusive emphasis laid upon the scriptural principle, their in-
vestigations were bound to take a different form from those of
the Roman Catholic theologians and canonists. Luther himself
rather allowed the matter to rest with occasional expressions
on the subjects of law and righteousness, the State and its
power. The mystical trait in' his character causes him fre-
quently to treat these questions, as being concerned with the
outer man, in such a manner, as to make it intelligible how
Bohme with his disregard for.the world (2. § 234) could borrow
so much from him; and again his deep respect for authority as
decreed by God causes him to use expressions which idolizers
of the State have gladly quoted. Thisis always the lot of rich
natures,which are notonly one, but many-sided. The position
of PuiLie MELANCHTHON is quite different from that of Luther
(v. § 232, 3). His Ethiwce doctrine elementa, printed first in
1538, and often subsequently, were long, even in the part
which refers to natural rights, of almost canonical authority
for Protestants. The chief difference between him and the
Roman Catholics consists mainly in the fact that he endeavours
to identify the jus naturale, that foundation of all positive law,
in particular with the Decalogue. This, however, does not
hinder him from making use of the Aristotelian investigations
of the nature of justice as well as the conceptual definitions
of the Corpus [uris. ‘The content of Melanchthon's doc-
trine naturally differs from the Roman Catholic, where the
relation of Church and State comes into question. It is not
indeed an absolute separation, such as Luther would perhaps
for a long time have wished, which he demands; but still a
strict separation of the spheres of both, and especially greater
- independence for the State.” : ,

3. Intheidentification of the jus naturale with the commands
of the Decalogue, as well as in.many other points, JoHANNES
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OLpENDORP is an independent follower of Melanchthon. He
died as. Professor Juris at Marburg, in 1561 ; his collected
works having appeared in two folio volumes at Béle, in 1559.
His Juris naturalis gentium et civilis eloayeyy had already ap-
peared at Cologne as early as 1539, and it is to be regarded
as the first attempt to establish a system of natural law. The
knowledge of the original jus maturale, for the extension of
which to animals Ulpian is to be strongly censured, was ob-
scured by the Fall and renewed again by means of the Deca-
logue. . As the Greeks borrowed their wisdom from the
Hebrews, and the authors of the Twelve Tables had learned
from the Greeks, the agreement of Roman law with the
Decalague and natural law becomes intelligible.

4. The Dane Nicorauvs HemMING (1 518~x600) a personal
pupil of Melanchthon’s for many years, is especially worthy
of mention, because in his treatise De lege nature apodictica
methodus—(printed 1562, afterwards often, 1 know only the
Wittenberg edition of 1564)—he claims for natural law a
strict form according to the manner of the philosophic sciences,
and a derivation from the pringiples of natural right. The
natural law implanted in man by God, making itself heard
in conscience, refers just as much to thought as to action. On
the one side therefore, there arises a dialectic, on the other a
moral philosophy. If it has been recognised as necessary
in the case of the former to deduce everything methodically,
it is illogical not to do so in the case of the latter. Accord-
ingly a definition of the natural law for conduct must be
established (similar to the law of thought in the other case)
and the norms for all circumstances must be derived by ana-
lysis of all its content. Accordmg to the Aristotelian division,
ethical, economical, and political life are distinguished, but the
first is determined as vita spiritualis and set above the other
two, as also in the Decalogue, that epifome legis naturé, the
first table refers to the spzrztualzs, while the commands which
refer to the economic and political life, the household and the
maintepance of . peace, are found in the second. The obliga-
tory character of all these determinations may moreover be
deduced from reason, without appeal to revelation. :

5. What Hemming had demanded, Benepict WINKLER
(Professor of - Jurisprudence at - Lelpsw, died as Syndic of
Liibeck in 1648) seeks to give.. His Principrorum juris libri
guingue appeared at Leipsic in 1615, and is really a methodi-
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cally thought-out book. Above all things he warns against
any confusion of /ex and jus, which are related as constituens
and constitutum, or cause and effect. He treats first of the
lex naturee, but secondly of the jus nature. God is to him the
primary and original ground of natural right or law, as of all
things. Inasmuch, however, as law arises by means of human
freedom and the will, God is only its final cause, and so long
as God permits the existence of human freedom, the cause
proxima of law, God himself cannot change it. - In regard to
law, however, a distinction must be made between the jus
nature prius, the law, as it would . be in an ideal state of
man, where it has its basis in love, and the jus nature
postertus s. jus gentium, i.e. the law which results from the
nature of man at present, but which therefore also holds
among all nations of the. present time. The source of the
latter is prudentia, and it is related to the former as inter-
course with non-friends is to intercourse with friends. To
these two there is added as complement, the law defined by
the lex ctvilis, which has therefore a positive character ; while
natural law as the result of the #afio which distinguishes
man from the beasts, has a rational character. The third
book of the work is devoted to the jus nature prius, the
fourth to the jus mature posterius, the fifth to the jus civile,
in which it is perpetually reasserted with emphasis that for
the teacher of law the good of the individual is of subordinate,
that of the State of the highest, interest. In the third as well
as in the fourth book it is shown that the legal definitions
derived from reason are to be found in the Decalogue, which
on that account is also called the compendium (index) of
natural law. : :

- 6. If the standpoint of the Jesuits is here distinguished
from that of the old Romanists as Neo-CarroLic, this agrees
with the task which this Order always recognised as its own
—that of reaction against Protestantism. Every reactionary
system is, when compared with the good old times, an’ inno-
vation. But that Jesuitism by its peculiar emphasis of the
doctrine of free will, actually introduced dogmatic innovations,
and only secured itself from ecclesiastical censure” by its
accentuation of the papal power, might be admitted ‘by-the
most orthodox Roman Catholic, provided of course that he
did not himself belong to the Order. All three, however, the
reaction against Protestantism, the doctrine of free will with
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its tendency to Pelagianism, finally zeal for the defence of the
papal power, jointly compose an essential moment in the
Jesuitical view of law, especially that of the State. When the
Protestant writers on natural law always emphasize the divine
ordinance of the State; when they willingly put the subject as
against the monarch in the relation in which the child stands
to a father whom it does not even choose; when, finally, they
firmly hold the indefeasible majesty of the head of the State,—
the Jesuit writers on State law meet them with most decided
opposition. In the interest of the Church they assert the
human origin of the State by means of a primitive social con-
tract, and it follows therefrom that where the prince shows
himself unworthy of the power with which he is entrusted,
the mandate which has been given him may be resumed.
On the other hand, the head of the Church, whose origin
is from above, cannot be deposed. These fundamental prin-
ciples, which were publicly expressed by the second General
of the Order, Laynez, as early as the Council of Trent,
were afterwards more widely applied by Ferdinand Vasquez
(1509-1566), Ludovicus Molina (1535-1600), more acutely
by Bellarmine (1542-1621), the most harshly by Mariana
(1537-1624). With Fr. Suarez (1548-1617) and Leonh.
Less (1554-1623) they appear in a somewhat milder form,
but not sufficiently so to enable us to assert (as does Werner
in his treatise on Suarez [v. § 217]), that the theory of the
social contract was foreign either to them or to the Jesuits in
general. - Moreover it is involved in the nature of the case,
that the persons mentioned concerned themselves especi-
ally with canon law and’ State law, and on the other hand,
neglected civil law and especially private rights. That
Campanella could not be discontented with their doctrines
(v. § 246, 5), is intelligible,

§ 253
Anri-EccuesiasticarL Povriticar PHILosornv.

Leopold Ranke: Machiavell; besonders iiber dessen politische Schrifien,
Anhang zu: Geschichlen der romanischen und germanischen Vilker ton
1494 bis 1535. 1. Bd. Leipz. u. Berlin, 1824. Gervinus : Histor. Sciriften.
Bd. 1. Frkf 1833 Rob. v. Mohl: die Mackiavelli-Literatur in s.
Gesch. w. Lif. der Staatsw. Erlangen, 1858, Th. Mundt: Aicolo
VOL. I ' YY
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Machiavelli und das Princip der modernen  Politik (Dritte Ausgabe,
Berlin, 1861). Von Gerbel: Die Quintessenz von Machiavells’s Regier-
 ungskunst. Dresden, 1865. . ‘

1. With all the difference between the treatment of natural
law from the (old) Catholic, reforming, and anti-reforming
(Neo-Catholic) standpoints, they are still agreed as to this,
viz. that the two swords, whether they be borne by one
individual or by two, must be used for the honour of Christ.
Further, it is admitted in the end by the Protestants also,
that the sword of the spiritual power takes precedence of the
secular sword, and that the highest duty of the State is that
of protecting the Church.  Among Protestants, Winkler, al-
though he glorifies human reason more than any one before
him, is never tired of calling jurisprudence, Z/eologie famula,
and the consistories and theological faculties find it quite in
the regular order, when the prince demands of them whether
he ought to undertake a war. If indeed the general fact
that so much consideration is devoted to the State, is a proof
that it enjoys much higher respect than in the period of
scholasticism, yet so much of what is said in regard to it
approximates so largely to earlier views, that it is quite
intelligible when we find among the Jesuit teachers some who
exerted themselves for the revival of the decaying scholas-
ticism. And yet it was not ‘possible to rest in the view that
the Pope allotted the kingdoms. Exactly in cases in which
Popes who took a powerful part in secular affairs wear the
tiara, must it become clear to the bystanders, that their results
are not reached by means of the Key of Peter, but by means
of the sword and their allies, 7.e. that they obey and not dic-
tate the rules of statecraft. DBut to see this it was necessary
to stand close to the machinery of the Roman Curia. It is
intelligible, therefore, that in Italy the attempt could first be
made, to see the salvation of the State not as heretofore in
obedience to the Church, but in revolt against her, and instead
of Christianity, which transcends nature and therefore also the
nationalities, to make the national principle the determining
standard. )

2. Nicoro MacuiaveLLr, born at Florence on May 3rd,.
1469, was already in his 2gth year Secretary to the Govern-
ment of his native city, and continued as such after the
expulsion of the Medici. Diplomatic journeys to France and
Germany frequently took him away from Florence for con-
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siderable periods. The return of the Medici in 1512 deprived
him of his post, brought him to the rack, to prison, and finally
to the necessity of a life in the country at a distance from all
state affairs, and in distressed circumstances. Here origi-
nated his Discorss on Livy and his memerial: Del Principe,
the latter written with the expressed object of reconciling him
with the Medici. - It was only after the death of Lorenzo dei
Medici (1519) that he stayed again for a considerable time in
Florence ; in intercourse with the circle which at that time
gathered in the Rucellai gardens the Discorsi were finished,
and his book on the art of war, as well as his Memoir on the
reform of the Florentine government, intended for Leo X.,
was written. All that he gained from the party of the Medick
was that the perjury of the Alamanni should not be visited:
upon him also, and that Cardinal Julius assigned him the task:
of writing the history of Florence, and subsequently (as Pope-
Clement VII.) of fortifying his native city. When in conse-
quence of the occupation- of Rome by the Imperial troops,.
the people again expelled the Medici, Machiavelli had to.
atone for the peace he had made with them. All activity in
the State was taken from him and he died in discontent on
the 22nd July, 1527. Of the collected editions of his works, .
that in quarto of the year 1550 (without place of publication)-
is the first. '

3. It has been called an insoluble problem, that while-
Machiavelli's Dzscorsi throughout, but especially in his esti-
mate of Ceesar, betray the enthusiast for the republic, he-
could write at the very same period his Principe, and in it
impart the means whereby, with or without the observance of
republican forms, a dominion of force may be founded and
asserted. The solution of the problem is, that he is inspired
by one sole desire, the desire of seeing Jtaly a united State
like France or Spain, and if that were impossible, then at least
a closely bound confederation,——that he regards it as the task
of the politician, not to dream of the attainment of his desires,
but to exhibit them as attainable, and that, himself born and
bred to diplomacy, he has the courage to admit, what all
diplomatists hitherto have only betrayed by their actions, that
the end justifies the means. Although, of the five States of
which Italy was then composed, Machiavelli admires Venice
most, yet the Florentine cannot give up the wish that the
unification of Italy should proceed from his own city. To
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make Florence, first strong in herself, then the head of Italy, is
the object after which he strives. - If the Italian people of the
present time were in as sound a condition as the Romans were
after the expulsion of the kings and before Cesar, or if they
showed as much conscientiousness as-the Germans, in whom,
among other points, Machiavelli admires the fact (Discors.,
I c. 55), that in the free towns of Germany there is possible
uncontrolled self-taxation (at the present time only surviving
in- Bremen) on the citizen’s oath, a united Italy in the form
of a republic would be possible. At present this is an im-
possibility, for of all peoples the Latin are the most corrupt,
-and amongst them, the Italians. Hence the only hope left
is that in Florence one man (Lorenzo dei Medici) should
possess himself. of absolute power. By what means this
-may be brought about is explained in the Principe, and in
‘the - course of the explanation, Casar Borgia, on account
-of his ruthlessness. in following out his aims, is frequently
taken for a pattern. - Once Florence has become a military
monarchy, in the accomplishment of which it is to be recom-
mended that republican forms, e.g. the easily guided universal
-suffrage, should. be preserved, the means of approximation to
the ultimate aim are given. For that end the development of
the military power is the chief instrument, and in doing so the
ancient Romans are especially to be taken as an example. The
point-in question is, namely, to substitute for the mercenary
troops an army of citizens, but on the other hand, so to treat
the citizen that when he has served his time in the army, he
shall settle down into a quiet civilian. The obligation of all
2o serve as soldiers for some years seems to be the best
means. Machiavelli admits that amid universal corruption
the work cannot be done with clean hands. With the states-
man the appearance of goodness is ‘more than the reality.
The ruler must guard absolutely against those crimes only,
‘which, as experience teaches, universally embitter the minds
of the people,—attacks upon private property and domestic
honour. If he guards against these, if he never forgets that
all.men are wicked, and the most of them also stupid, and acts
accordingly, he will maintain his position ; otherwise not. The
histories of Rome, Florence, Venice are especially drawn upon
to furnish the weight of evidence for this demonstration.

4. -As: Machiavelli excuses everything which leads nearer:
to the goal of his desires, so on the other hand he is obliged
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to reject everything that hinders its attainment. Accordingly
he rejects above all things the Roman Catholic Church; which
is the real obstacle to the unity of Italy (Disc., L. c. 12). * The:
only two ways in which the Church would not hinder shis.
unity, would be: either that the secular power of the Pepe:
should extend over the whole of Italy, or, that it should
entirely cease. The latter means leads, as Dante’s example-
shows, to a foreign protector. The former (which in opposi--
tion to Dante and Machiavelli, Campanella subsequently"
prefers) appears to Machiavelli as flat nonsense : thus he
persists in an entirely negative attitude -towards ‘the Church.
Away with her! His political theory is entirely anti-eccle-
siastical.  Accordingly he disputes the contention that the -
State is an institution which gives security for striving after
the end of the Church, salvatlon without disturbance; to him:
the State is its own end, and its sole problem is to maintain-
and ‘increase itself. ~'What Machiavelli's method of action.
shows, his theory also asserts : activity in the service of the-
State is man’s highest task. Hence on the one 'side, hs.
enthusiasm for the State of antiquity, and on the other side,
his approximation to the modern conception of the State..
He was really the first for whom, ¢/ stato designates not as-
heretofore the condition of a particular people, but the ab-
stract State. Just as Giordano Bruno, on account of, his-
hostile attitude to the Roman Cathelic Church, was brought
to turn his back, not indeed on all religion, ‘but on Christ-
ianity, so it was with Machiavelli. His theory of ‘the State
is not irreligious ; one needs only to read the 11th chapter-in
the first book of his Discorsi, the comparison of the merits of
Romulus and Numa, to see that he is in earnest when he so
often calls religion the foundation of the State.  But he openly
asserts without any timidity, that the religion’of the Romans
was better calculated to further the life of the State than
Christianity, because - the former taught manliness and: love
of country, the latter submission, and yearning for: the other
world. However, original Christianity may have been better
than the present, in which things have gone so far that
the nearer a‘district lies to the seat of the Pope, the less of
religion is'to be found in it. - Christianity in its Roman
Catholic form'is to him the opposite of true religion, but he
knows of no other. But Christianity being the peculiar up-
holder of all ideal interests, Machiavelli is accordingly brought
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by his anti-ecclesiastical and anti-Christian tendency, to: re-
nounce all ideals in his political philosophy. He gives a
theory of the State, which beyond the maintenance and the
increase of the material power, in which the good of the State
consists, knows nothing higher. Even the very love of free-
dom is grounded, according to him, on the fact that it afford
more power and wealth (Dis., 11, 2). o

§ 254.

THe Non-EccLesiasticaL PoOLITICAL PHILOSOPHERS,
Bopin, GentiLis, GROTIUS.

1. The slavish subjection of the State to the aims of the
Church by the theologians, the not less fettered hatred of the
Church by the statesman, are transcended by those theorists,
who, in their investigations of the philosophy of law .and
politics, do not in any way attack the Church, but allow it to
be left behind, and only claim that the State should not he
Nindered in its action.  Still very moderate in this respect.are
the demands of two men, who speak of one another’s work
with respect, and whose agreement would probably have been
still greater, if the one had not by birth and all his feelings
belonged to Catholic France, and the other by free choice
had not made himself an English subject and a member of
the Church of England. Jean Bodin and Albericus Gentilis
point out and pave the way for a third, whose fame so, far
surpasses theirs, that at the present day they are at best
only mentioned as his predecessors. This latter, not always
grateful, heir of both, Hugo Grotius, whom an important post
in a republic, then that of an ambassador sent from one of
the greatest to the greatest statesman- of his time, led to
many-sided, and his position within his own confession. to
emancipated, views of State life, makes such an advanceas.
to explain if not to justify his designation as the Father
of natural law. S

2. Jean Bobin (born in Angers 1530, died 1597), after
residing first as a teacher of law in Toulouse, then as advocate
in Paris, finally as a royal official in Laon, comes into cons
sideration here on account of his Six livres de la Républigue
published in 1577, which he published in a revised Latin
edition in 1586 (because the translation published in England
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was too full of errors), which he also defended in an anony-
mously published tract in 1581. It is only in recent times
that his Colloguium heptaplomeres has been published com-
plete (Noack, 1857), in which a disputation between seven
religious parties is made a plea for tolerance. In_ the very
beginning of his work, Bodin declares against all utopian
representations of the State, and demands a constant refer-
ence to history. He himself complies with this demand to the
extent of supporting every assertion by historical quotations,
which were very familiar to the author of the Met/zoa’us ad
facilem historiarum cognitionem, published at Paris in 1566,
and praised by Mont:alcrne For that purpose he specially
makes use of the history 7 of Rome, but also of those of France,
Switzerland and Venice. With the same emphasis, however,
he demands that the conception of law should be firmly ad-
hered to, but especially that exact definitions of all points
should be established. "His aim in doing so is to secure the
theory of law and the State both against the defence of the
traditional as such, and against unclear reasoning. ~His defini-
tion of the State defines itas a commumty of families regulated
by authority and reason. (So in the Fzrst Book, pp. 1~173,
of the Latin translation.) The family, as the first constituent
part of the Qtate, is treated first. The father of the famlly,
who as such is an unconditioned lord, loses in meeting with
others a part of his freedom, on account of the repressive
power which here shows itself, and thereby becomes a
citizen, z.e. a subject freeman. He complains, as the chief
lack of theories of the State heretofore, that the conceptlon
of majesty, ze. of enduring power, not bound by laws, is no-
where rightly determined nor properly accentuated. In the
monarchy, majesty is the attribute of the prince, whose power
is therefore absolute. Conversely, as the power of the Emperor
is limited, he is not a monarch, and the German empire is an
aristocracy. All rights of majesty, the investigation of which
is naturally of the greatest importance, are reduced to . the
one right of giving laws and receiving them from no one,
from which the other rights, such as the power of pardon, are
naturally derived. At the same time, the indivisibility of the
rights of majesty is expressly asserted. In the Second Book
(pp 174-236), the theory is expounded, that according as
majesty resides in one, many, or all, the State is a monarchy,
an aristocracy, or a democracy. The whole book is pervaded
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by a polemic against Aristotle, against whom it is especially
made a subject of reproach, that besides these three he
adduces other mixed forms of government as sound, to which
he, like many others, has been brought by the confusion
between sfatus and gubernandi vatio; a monarchical govern-
ment may rule in a republican spirit, the difference between a
king and a tyrant is not that the former is less independent,
but that he subjects himself to the law of nature and of God :
the tyrant does not.—The ZTkird Book (pp. 237-365) treats
of the different offices in the State, and first of all of the senate
(an advising body only), then of those who are temporarily
entrusted with a commission, finally of the permanent officers
of government. The latter are repeatedly denied the right
-of questioning the justice of the laws; they are permitted
to make representations. Only in cases of quite indubitable
contradiction of the law of God is disobedience to the decree
of the ruler permitted ; but Bodin warns for that reason
againsi taking subjective opinions for conviction. Unions of
rank and corporations are necessary for the State, although,
especially where secret assemblies are allowed, they may
become dangerous. The ranking of the different orders of
the State leads Bodin to the consideration of slavery, the
disappearance of which he regards as: desirable without
declaring it to be absolutely unreasonable in itself. In the
Fourth Book (pp. 365—490) the alteration of the forms of State
and their decadence are treated. The latter is most surely
delayed by prudence and slowness in the alteration of the
laws. The replies given to the questions, whether State
officers should be appointed for life, for a year,or on recall,
whether the monarch should appear in all cases in person,
how he and how private persons should conduct themselves
in the formation of factions, universally show the man of affairs
with a mind sharpened by experience, who, the less he hopes
that virtue will everywhere sit upon the throne, seeks so much
the more for means to secure-it under all conditions. His
utterances on the subject of religious sects are interesting; It
is a decided error that the State can exist without religion ;
hence it cannot suffer atheism, just as little magic, which is -
utter godlessness, and against which Bodin has proved him-
self very strenuous both theoretically "(Démonomanie des
sorciers, Paris, 1578) and practically. - With the difference of
religions it is otherwise; here the State is to be so much
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the less exclusive, as it can advantageously be. It is to be
desired that the State should be divided not.by two confes-
sions only, but a greater number should render it possible to
hold them all in check by pitting them against one another.
The Fifth Book (pp. 491-620) treats of a subject which all
writers hitherto had neglected, the natural differences of
nations, from which there necessarily arise different forms
of the State and of laws. It is not only that it is a natural
law, that the southern peoples concede the. highest place to
religion, the northern to power, the middle races to cunning
and justice, but within the same climate it is a law of nature
that mountaineers should love freedom, etc. Regard must
be had to this difference in considering the question whether
a State should always be under arms. What may be right
with reference to a republic might be false of a monarchy ;
what necessary for a small mountain land, useless for a larger
country on the plain. Considerations on treaties and their
guarantees close the book.—The Sixts Book (pp. 621-779)
begins with politico-economical ‘investigations, in the course ot
which Bodin shows his intimate acquaintance with the prin-
ciples of coinage, as he had previously done in a treatise
devoted to the subject (Discours sur le rehaussement et la
diminution de la monnaic). He then passes on to a compari-
son of the different forms of government, and defines here-
ditary monarchy as the best, even in degeneracy, for the
tyranny of one is much to be preferred to the tyranny of
many. The closing chapter commends the monarchical State
as the manifestation of true justice, the mathematical formula
of which lies beyond the one-sided forms of arithmetical and
geometrical relations, and which he designates:as the har-
monious relation. He reproaches Plato and Aristotle, with
not having understood its meaning, and therefore with not
having recognised how far above aristocracy, monarchy stands,
the most beautiful image of the harmonious All, ruled by One.

3. ALBERICUS GENTILIS, bornin 1551 in the March of Ancona,
left his native country, perhaps on religious grounds, and came
to England, where as Regius Professor in the University of
Oxford (according to Bayle) he died on 19th June, 1608. His
first treatise was probably the De Jegationibus, as to which he
says in the year 1600, that it was written many years ago.
(Von Kaltenborn refers to an edition of 1585; I know only
of the Hanau ed., 1594. With regard also to his most im-
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portant treatise, De jure belli libri tres, I am not acquainted
with the ed. of 1588, cited by v. Kaltenborn, but only with
the Haonau ed., 1612. Although Gentilis in his treatise De
nuptizs Hanov., 1601, cites the above chief work, the title-
page of the ed. of 1612 bears however the words : nunc pri-
mum editi. He also cites as his own writings : De maleficis,
Disputatio a prim. libr. Mackab., De armis Romanis, De legiti-
mis temportbus, De conditionibus, none of which I have ever -
been able to see.) Gentilis distinguishes emphatically be-
tween the jurist, and him who promotes the Science of Law
(De nupt.,1.), and therefore censures those who merely abstract
their definition of law from history and dominant custom,
instead of deriving it from higher principles. He declares
himself against the mere followers of routine and practice as '
well as against the canonists and theologians, who do not
suitably discriminate between what belongs to human and
what to Divine law. Accordingly we no longer find him as
we do Melanchthon, or even Winkler, regarding the Deca-
logue as an index to natural law, but he distinguishes: the
first table of the law (z.e the.first five commandments, ac-
cording to the Reformed division, not the Lutheran) is to be
handed over to theology, on the other hand the second table,
the principle of the composition of which is contained in the
nom concupisces, is the subject of investigation for jurispru-
dence much more than for theology. - At the same time there
are individual points where jurisprudence decides in ecclesias-
tical matters, e.g. on the crimes of the clergy, some points of
marriage law, etc. On the whole, however, one must here be
subject to the Church of the land (De nupt., 1. 88). Jurispru-
dence has to fashion its peculiar doctrines neither from history
nor from ecclesiastical authority, but from natural law. " The
latter is founded partly on universal laws of nature, extending
beyond the worid of humanity, as e,g. the right of occupying
the ownerless is only the outcome of the law that nature ab-
hors a vacuum (De jur. bellz, p. 131). But the definitions of
natural law are preferably to be fashioned from the nature of
man. Now the latter does not demand strife between indi-
viduals (/ézd., p. 87), but much rather are we all members. of
a great body, and therefore meant for society (p. 107). But
it is only in society that rights exist, as indeed, too, the jsus
divinum or religio entirely concerns association with God.
As there exists no true society between man and beasts, so
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also rights only exist amongst men (p. 101), hence the Roman
distinction between: yus nature and. jus gemtium cannot be
maintained. . From our destination for society there follows
- that the proper ethical condition is that of peace, and war
is only permitted for the prevention or hindrance of .the
disturbance of the peace (p. 13). So also slavery, which. is
properly opposed to nature, is not injustice in the case of
those who act against nature (p. 43). The open violation of
natural right by cannibals, justifies all nations.in beginning war
against them (p. 191.) . So likewise against such idolatry as
demands human sacrifice ; but otherwise religious wars may
not be waged, and tolerance on the part of the State, as de-
manded by Bodin, is the most correct attitude (p. 71). . Only
with declared atheists is, it another matter; they are to be
regarded the same as the beasts (p. 203). As the begin-
ning of a war does not make an end of all rights, so also
during a war rights still exist, and even new rights are formed:
a war without declaration, with dishonourable weapons, etc.,
is against the jus gentrum and the jus nature. It is also te
be regarded as a violation -of it, to attempt to close up the
sea, which, according .to natural law stands open to all (pp.
209, 228, 148). . | ,‘ [ CoL
4. Huco pE Groor (better known under the Latin name
of GrotIvs), was born at Delft, April 10th, 1583, and equally
famed .as a jurist and theologian. While Fiscal General at
Rotterdam he wrote his Mare liberum (Lugd. Bat., 1609), in
which he proved from both natural and international law, that
no one had the right of forbidding the Netherlands to trade
with the East Indies. As Rathspensionarius in Rotterdam he
was intimate with Oldenbarnevelde, then in 1619 he lost his
office, and from that time lived mainly in Paris, at first in a
private capacity, later as the Swedish Ambassador, having
been nominated to that office by Oxenstierna, Before re-
ceiving this appointment, his world-famous work De jure belli
et pacis libre tres was published, with a dedication to Louis
XI1IL, in 1625. The authorship also of his theological works,
the Annotationes in V.T., tn N.T, as also of his apologetical
treatise - De veritate religionts christiane falls in the period of
his residence in Paris. On the 28th August, 1645, he died at
Rostock, on a journey. His chief work was often printed sub-
sequently. The representation which here follows is founded
on the edition Amstelod. apud . [anssenio Waesbergios, 1712.
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5. In the Prolegomena, which also includes a critical
survey of previous performances in jurisprudence, Grotius
praises Gentilis (p. 38) and Bodin (p. 35), but in the further
progress of the work, quotes only the latter, although he might
well have borrowed much from the former. What he blames
in them, as well as in all previous political theorists, is that
"none of them suitably treats the law which binds nations
among one another, and which is based on the nature of man
(p. 1), much less, then, expounds it scientifically (p. 30). This-
noblest part of jurisprudence (p. 32) he desires here to work
out, in such a manner as to seek to refer it to certain prin-
ciples, which no one without doing violence to himself can
doubt (p. 39), and further to establish exact definitions and
strict logical divisions. The latter, in particular, is necessary
in order to the avoidance of the usual error of the confusion
of perfectly different things. The first point is that the .
Science of Law should not be confused, as it"is by Bodin,
with Politics, the statecraft which only pursues utilitarian
ends (p. 57); further, that natural and therefore necessary
law should not be compared with the law of a particular
nation, nor with what is merely the arbitrary convention
of nations (p. 40-41). To this end investigation must espe-
cially be made into the proper source of all right. Like
everything else, right also has its first foundation in the will
of God, and so far every right is Devinum and voluntarium.
At the same time, a distinction is to be made between what
God expressly utters as His will in the Bible, and whatis the.
outcome of divinely-willed human nature. Of what God
wills in the first manner it may be said : because He' wills it,
therefore it is good ; but of what God wills in the second
manner, mediately : because it is good, therefore He willed
it (Lib. I. 1, 15). Correlatively, God can alter the first, but
the second just as little as that twice two are four (/éid., 20).
To the latter, therefore, must be ascribed a validity indepen-
~ dent of God, so that it would be valid even if no God existed

(Prol., p. 71). For the sake of greater definiteness, by jus
divinum shall be understood only the contents of that which
was or still is law, because God has expressly prescribed it,
the former in the Old, the latter in the New Testament, and
to it is to be opposed human law (jus humanum), with which
alone the present investigation has to.do. Casual .quotations
from the Bible can never prove that anything is a natural
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law ; but, however, it can prove that it is not against natural
law, as the two wills of God cannot contradict one another
(L. 1, 17). As regards human law in its turn, it is according
to its different subjects, personal law or national law (so tha:
therefore by jus gentium Grotius understands only interna-
tional law). With both, however, we must again- distinguish
that the source of law is either the nature of mep and nations,
or their pleasure, so that four kinds of distinctions are to be
- made : jus nature and jus ciwile; jus gentium naturale (in-
Lernum, necessavium) and jus gentium wvoluntarium, - which
latter therefore would be the jus civile populorum (Prol., pp.
40-41; Lb. 177, 2, 7). By the neglect of these distinctions,
which Grotius is never tired of censuring, it has come about
that-the pure positive definitions of Roman law have been
regarded as natural laws, mere usages of civilized- peoples as
the rules of the law of nations. .For the same reason it has
also come about, that reference to utility, which is nevertheless
the source of the jus voluntarium, has been made the principle
of the theory of natural right (Prol, p. 16). As the jus
divinum is related to the jus Awmanum, so exactly are the
Jus civile and jus gentium voluntarium related to natural (in-
dividual and national) law : they contain further qualifications
for the latter, therefore more than it, and are stricter than it.
Accordingly, just as regard to the Divine law would be at
least a negative corrective for the treatment of the human, so
likewise regard to the jus voluntarium may be fruitful for the
Jus nature.  This holds especially of national law : where
certain definitions of national law are to be found among all,
or at least all the noblest peoples, one may be pretty certain
that they are not contrary to the natural law of the nations
(p. 490). _ : L
6. By natural right or law is therefore to be understood,
the law which is not arbitrarily established by .God or men,
but which follows necessarily from the nature of man.” Only
of man, for the definition of the jus nature received by the
Roman jurists is too wide (L#. 1., 1, 11; Prol., p. 8). By
his proper nature, however, that nature which distinguishes
him from the beasts, man who for that reason has the faculty
of speech, is destined for society, z.e. for quiet, rationally
ordered society (therefore to be distinguished from a herd)
(Prol., p. 5). Everything therefore which is at strife with
such an ordered society of rational beings is unlawful (z-
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justum), but that which is not unlawful, is called law ( jus).
In this connection it is to be remarked, that this word is
used, both to designate the moral condition of the person, and
the legal regulations, which secure that condition (L26. 1., 1,
3» 4, 9)- Whether anything is according to natural law; can
be established a priwr7, and a posterior:. The former takes
place when it is shown that the universal validity of the
subject of proof follows from human nature as destined for
society, the latter, on the other hand;, when from its universal
validity we may conclude that it lies in the nature" of mian.
The second method of procedure is indeed more popular, but
the first more scientific (/6d., p. 12). S .

7. In this solidarity of law and society, it is natural that
Grotius, where he discusses the origin of law (and he concerns
himself with this problem in the beginning of the first book),
should begin his treatment at the point at which society has
not yet come into existence. The condition of the éntirely
isolated individual man he calls the condition of nature.  In
the latter each one has a like right to everything, in' so far as’
everything belongs not to all but to none, a condition which
when it has once ceased only recurs in cases ‘of the most
extreme misery, and, approximately, in war. To this con-
dition occupation makes an end, by'which the ownerless is
changed into possession and property, a transformation which
that which cannot be occupied, as the air and sea, escapes
(cf. II. 2, 6 ff.). When that which is thus appropriated is
attacked, war arises with defence by force, in which the at-
tacked is justified, both in asserting his own, and in regaining it,
and finally in punishing the aggressor.” That in return for evil
inflicted a man. should suffer evil, is a' natural law, and there-
fore in the condition of nature any one may not only guard
against, but punish the aggressor.” This is altered, when by
the voluntary combination of men, those artificial bodies arise,
in which unity is as it were the soul (II. g, 3), and of which
the most complete is the State in which for that very reason
the superiority of the whole over the parts is greatest (II. s,
23). Even if, just because it is a voluntary combination, the
individuals are not so dependent as the limbs of a body
(IL. 5, 8 and 6, 4), yet in the State the rights of the individual-
suffer a very essential modification, inasmuch as the State
now acquires the highest power. This does not mean that the
people, ze. all of them, have this power, for both equality and
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inequality are compatible with the conception of society, and
it is very possible indeed, that a people should come to the
determination to subject themselves to an individual as head.
who then alone possesses the right of rule, the imperiun.
(I. 1, 35 3, 7). In this case the highest power may be con-
ferred temporarily or permanently; hence dictatorship and
kingship are distinguished not by the greater power, but by
the greater dignity (mzajestas) of the king (1. 3, 11.). Kingship
itself, however, may vary, according as the mperium is looked
upon as a mere property, of which the holder may divest him-
self (regnum patrimoniale), or according as the latter is looked
upon as the mere usufructer and trustee (which is now mostly
the case) ; further the power of the king may be more or less
limited, 1t may be quite undivided or divided (/é:d., 14, 16, 17).
Which of these relationships may exist, and the extent to
which according to it the subjects are justified as against the
monarch, depends on the original treaty of subjection, which
binds successors, because the nation, even though it now con-
sists of different individuals, has: yet remained the same (like
a waterfall or a stream), and it must be presumed would have
the same will now as then, a supposition which, for the rest,
is confirmed by the tacit consent of the people (IL 7, 29).
So, in like manner, new circumstances can only be rightly
judged when we ask ourselves : How would those who con-
cluded the original treaty have willed in this case? The
answer to that question will tell what is right to-day. Exactly
in this way, in civil law the right of intestate succession is
founded upon the hypothesis that the father, if he had made
a will, would have made the son his heir (/é:., 10, 11),
Accord